question, on the facts and evidence presented in this case, I cannot
conclude that the respondent has rebutted Mr. Eldridge's prima facie
showing that at the conclusion of his normal work shift he was too tired
and exhausted to continue working on the pillar section until all of
the pillar was extracted and the area secured for the next subsequent
work shift.  Further, I cannot conclude that the respondent has rebutted
Mr. Eldridge's prima facie showing that given the circumstances and
options facing him at the time of the work refusal, he acted unreasonably
and in bad faith.  As a matter of fact, as detailed earlier in this decision,
the preponderance of the testimony adduced in this case supports Mr. Eldridge's
assertion that requiring him to continue working when he was physically
and mentally exhausted would have jeopardized his safety, and possibly the
safety of other members of the crew who did stay and complete the work.

Considering all of the circumstances surrounding Mr. Eldridge's
discharge, there is a strong inference in this case that once the management
decision was made to discharge anyone who did not stay to work the required
overtime, management simply did not want to "back off" for fear of
jeopardizing its disciplinary control over the work force.  Since Mr. Eldridge
was the only one of the group who advanced an excuse for not wishing to
stay, and since management had a further opportunity to consider that
excuse when it met with the men the following week after the discharges,
one would think that management would consider that the circumstances
surrounding Mr. Eldridge's work refusal were different from those concerning
the other three miners who were fired.  The testimony in this case suggests
that at the time management met with the men after they were fired, it
should have been evident that Mr. Eldridge's reasons for refusing to work
the requested overtime was reasonable "protected activity", while the work
refusals of the other miners were not.  However, it would appear that
management simply did not wish to make any exceptions, regardless of
the reasons advanced by Mr. Eldridge for his work refusal.  The result
of that decision is that what may appear to be a legitimate business
management decision to discharge three of the men who refused to work
the requested overtime, Mr. Eldridge's discharge was contrary to the
anti-discrimination provisions of the Mine Act, as interpreted by the
applicable case law.

Conclusion.

Given all of the aforementioned circumstances, including my findings
and conclusions on the issues discussed above, and based on a preponderance
of all of the credible evidence and testimony of record in this case, I
conclude and find that Mr. Eldridge has established that at the time he was
directed to work the requested overtime to complete the pillar work in
question he was physically and mentally exhausted.  I further find and
conclude that given those circumstances, his refusal to stay and complete
the requested work was reasonable, and that his decision in this regard
was made in good faith.  I further find and conclude that requiring
Mr. Eldridge to stay and work under the circumstances here presented
constituted a safety hazard to himself as well other members of his crew,
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